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the aforesajd labeling "is not acceptable for the reasons given below," and

issued the following requirements:

a. Other than the brand name, eliminate the terms "moth",
"moths" and “moth worms" whenever they occur on the label. Specify the
particular moths to be controlled. "Clathes moths" and "clothes motn Tarves™

would be acceptable.

b. There must be instructions for keeping the storage closet,

chest, trunk, or other containers tightly closed at all times for at least

7 days.

c¢. It should be indicated that since fumes are heavier than
air it is desirable to place the crystals near the top of the closet or cther

containers.

d. 'In the paragraph titled "note" change the rate of 8 oz. for

60 cubic: feet to 8 oz. for 50 cubic feet.

e. It is suggested that you combine the general directions
pertaining to use in tightly confined storage areas. For instance the state-
ment "Replenish with ... is opened" should not appear on the frant panel.
Combine this with other general directions. The top three paragraphs titled
"Clean all garments first", “Note" and "Chests Drawers" could be combined

which would eliminate some redundancy.

f. For instance, a rate is given in the paragraph titled "Note"
and there is also the statement of using 1/4 to 1/2 pound in average sized

chest..." in the paragraph titled "Chests, Drawers".

g. What is a Sparkle Garment Bag Hanger? If it is a receptacle

to hold the crystals then a rate equivalent to 2.5 pounds per 100 cubic feet

of tightly confined space must be given for that type of applicator.
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DISCUSSIOit

1
The parties are in agreement that the questions presented

for decision are the following:

1. Can a substance not subject to registration under the
FIFRA Dbe made subject to the act by reason of the product name?

2. Should any penalty be imposed on respondent under the
circumstances of the instant case, where the company has made a good

faith effort to register the subject product in compliance with the Act?

Both of said questions must be answered in the affirmative
for the reasons hereinafter set forth .

It is well settled that the intended use of a product may be
determined from its label, accompanying labeling, promotional materiail,

advertising and any other relevant source. See Unjited States v Article

...Consist,of 216 carton Bot., 409 F.2d 734 {1969),citing United States

¥ Hohensee)243, F. 24 367, 370 {3 Cir. 1937).and other cases there cited.

Respondent points out that In Re: Gulf 0il Corp., I.F.&R,

Docket Wo. IV-86-C, Initial Decision, Honorable Herbert L. Perlman,
was reversed by the United States Court of Appeals, 5th Circuit, in Gulf

0i1 Corp. v Environmental Protection Agency, 548 F.29 1228 (1977). The

Court'’s holding did not dispute the findings and conciusions otherwise
found in said decision; rather, its reversal was bottomed on the narrow
finding by the Court that there was not "substantial evidence that oil of
citronella is recognized by the public or a large segment thereof as an
insectifuge or insect repellant”. In contrast, evidence in the instant
case is not limited to a showing that the label contains an ungualified
reference to "Pure Para” {or some substance which a large segment of the
public might consider a moth repellant) but further shows that

the target pest is named on the Jabel, a cardboard carton, which states

that the product contained therein is “pura para moth balls", whizh I find
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is a representation to the public, and particularly to prospective
purchasers to whom such claim is addressed, that said product is intended

for use in the repelling, prevention or mitigation of moths. {See U.S. v

Articles of Drug, etc., 263 F.5, 212, 215 (8) 1967).

The directions found on the labeling are pertinent to our ingquiry.
They contain the strong suggestion that the product contained therein is to
repe]l or mitigate moths, and indicate that Respondent intended that

such use should be made.

The directions state, in pertinent part:

"...Use at the rate of 1 bag (5 oz) for
gach 25 cubic feet of tightly enclosed
space." {emphasis supplied).

and

"Do not mix para balls with Naphthalene
balls as will cause discoloration.”

"tz specification that the area of use should be tightly enclosed
indicates thz means by which the product's efficacy against the pest
cégn be intensified; the further caution not to mix para balls with
naphthalene balls (as will cause discoloration) indicates that the
consumer might, before or after use of the Respondent's product, use
naphthalene balls, a recognized defense against moths. 1 find that
such directions, when read with the prominent words "Moth Balls" on
the carton, further express the intention that the product‘’s intended
use is for "preventing, destroying, repelling or mitigating "moths".

[See Section 162.4(2) and (b)].

40 CFR 162.3{ff} defines the term "pesticide" as "any
substance or mixture of substances intended for preventing, destroying,

repelling or mitigating any pest,...".

Further, 40 CFR 162.4{a) states:
















